INTRODUCTION
There are four principal questions which will be discussed during this session. They are:
(1) In the absence of sufficient grounds for an arrest, should the police have the right to stop and question a person as to his identity and reason for being where he is, if the appearance or conduct of that person has reasonably aroused police suspicion?
(2) Should the police be permitted to search such a person for weapons or for incriminating evidence?
(3) If police practices of this nature are to be legally sanctioned, what limitations should be imposed?
(4) With respect to police arrest statutes generally, should more freedom be granted to police in recognition of their contentions that existing laws are obsolete and hamper police attempts to meet the public demand for adequate police protection?
Traditionally, all of these issues have been dealt with by the law as a single problem of arrest despite the fact that there are obviously important differences between questioning or frisking on the one hand and taking a person into custody for purposes of prosecution on the other hand. This over-simplified "single problem" approach of the law has had unfortunate consequences. The failure of the law to deal adequately with some important law enforcement problems has left enforcement officials without sufficient guidance, thus creating un-* I am indebted to Mr. Allan Joseph, a student at the Wisconsin Law School, and to Professor Wayne LaFave of Villanova Law School for considerable help in the preparation of this paper. necessarv risks both for the officer and for the citizen with whom he deals. It is obvious that dear definition of the scope of legitimate power is important for the officer as well as for persons whose interests would be endangered by its abuse. Explanation for inadequacies in current law comes, in part, from the way the law has developed.
Almost without exception, legal rules defining the power of police officers have been developed on a case by case basis. Putting aside the Uniform Arrest Act, which has been adopted by only three states, 1 no legislature has attempted an adequate formulation of police power in relation to issues like the right to stop and question, the right to frisk and the right to take a person into custody. Such legislation as there is is largely sporadic, usually adopting common law principles and making them applicable to certain designated types of police officers. Case law development is. itself not undesirable provided the appellate court gets important issues presented to it in proper perspective. Such presentation has been lacking in this field. 4 If a gun is found, its admissibility may be in issue in states which exclude evidence which is obtained illegally. The basic issue is whether police have the right to frisk a suspect whom they have no right to arrest. This is not the issue which is presented to the appellate court, however. Typically, the prosecution will argue that, an arrest was made and the frisking was incidental to the arrest. The defense will argue that there were no grounds for arrest. However the case is decided; the principal issue, the right to frisk a suspect in the absence of an arrest, is avoided. The law and practice continue, therefore, to fail to reflect each other's influence.
Even the issue of the right to stop and question a suspect is typically avoided with the result that this most common, most important law enforcement practice is neither condemned nor sanctioned in most jurisdictions. For example, in a recent case in the United States Supreme Court the majority of the Court held that the issue of the right to stop and question is identical with the issue of the right to take a person into custody.
5 While the law might properly take the position that there is no right to stop and question a suspect unless adequate grounds for arrest exist, this conclusion ought not be based upon the uncritical assumption that the questions lack important differences.
The individual who desires to challenge the right of a law enforcement officer to stop and question, frisk, or arrest him can do so by bringing a tort action against the officer. Typically, the cause of action will be for the intentional tort of false imprisonment. If the officer is to escapq liability he must do so upon one of two grounds: (a) there was no confinement without the consent of the plain--terests of the highest order-the interest in personal lib-.erty and the interest in apprehension of criminals. It represents one of the most successful efforts of the -common law to accommodate itself both to the needs of society and of its individual members. S. 98 (1959) . Com--pare Mr. Justice Burton, concurring in Brinegar v. U.S., 338 U.S. 160, 179 (1949) : "Government agents are -commissioned to represent the interests of the public in the enforcement of the law and this requires affirmative action not only when there is reasonable ground for an arrest or probable cause for a search, but when there is reasonable ground for an investigation." tiff and thus no imprisonment at all; or (b) the officer was privileged to confine the plaintiff under the existing circumstances. The only privilege category generally recognized is the privilege which an officer has to make a lawful arrest. 6 In this situation counsel for the police officer is therefore likely to arue either that there was no confinement without consent or that adequate grounds for an arrest existed and thus the conduct was privileged. Whatever the decision of the court, the central problem is avoided. There still is no basis for knowing whether there are circumstances in which an officer can confine a suspect for a short period of time in order to question him when the person does not consent and there are not adequate grounds to make an immediate arrest. As a consequence current practice continues without' effective guidance from the law.
Generalization is thus made difficult by the ambiguity brought about by the failure of current law to deal adequately with important current enforcement problems like the right to stop and question a suspect or to frisk a suspect thought to be armed and dangerous. The English, if one may judge from Lord Justice Devlin's writings 7 take pride in their ability to have a responsible law enforcement program with a minimum of formal written legal rules. In the United States it is generally assumed that the written rule of law is an essential method of controlling the exercise of governmental power, and that the principle of government by law requires that reliance upon legal .rules be the dominant method of control. s The dilemma created by attempting to make the concept of "arrest" fit all situations in which police conduct interferes with individual liberty is apparent in the literature. It is often asserted that the term "arrest" refers to a privilege which may be asserted as a defense in an action for false imprisonment or battery against an officer. In this context arrest is said to require a purpose to take the arrested person before a Although this is so, a careful look at the law of arrest discloses a situation of ambiguity so great that there are wide areas of discretion largely untouched by legal rules. As a consequence, there is in fact a delegation of immense power and responsibility to law enforcement agencies whose actions are left largely uncontrolled by the formal legal system.
One other preliminary matter should be mentioned. In talking about the law of arrest, one cannot help but envy those foreign participants who are here from countries where there is a single uniform law throughout the entire jurisdiction. It is difficult when dealing with 50 separate states and the federal government to avoid generalizations so broad that they overlook significant local variations. On the other hand, concentration upon detailed local variations is not possible here. Therefore it is, I think, helpful to try to generalize, even at the risk of over-generalization, in order to provide a framework for the discussions which will follow.
THE LAW OF ARusT

Arrest With a Warrant
In the United States an arrest may be made with or without a warrant. An arrest warrant may be issued by a magistrate on a showing of probable cause to believe that the suspect is guilty of a crime. 8 In most states, the warrant may be issued on the basis of information and belief. 9 In theory the issuance of warrants is a judicial function," 0 although in some states a warrant may be issued by the prosecuting attorney." In practice it is 8 A.L.I. CODE OF CRIMINAL PROCEDURE §2 (1931).
9 In some states information and belief is clearly sufficient to support the issuance of a warrant. See for example Wis. STAT. §954.02 (1957) . In other states, there seems to be a requirement of direct information similar to that required for a search warrant.
Perhaps the most accurate generalization is that the, officer applying for the warrant must either have actual knowledge or must disclose to the magistrate the source of his information so that the magistrate can make an independent assessment of its adequacy. The warrant is utilized today primarily where it serves some administrative function such as making a record of the decision to arrest where the suspect's whereabouts are unknown, or where he is outside the county or the state and the warrant is a prerequisite to an arrest by officers of the other jurisdiction. The warrant may also be issued prior to arrest when the decision to prosecute actually precedes the decision to arrest. This is true, for example, in non-support and in bad check cases where the prosecutor actually makes the decision as to whether the criminal process ought to be invoked, and this decision, reflected by the issuance of a warrant, precedes the arrest. This occurs also in cases involving difficult legal questions like sale of obscene literature or negligent homicide. In these cases, the police may prefer that, before the offender is taken into custody, a legally trained official make the decision as to whether the crime has been committed. However, the common situation is one where the police act first, by arresting a suspect, and then present the case to the prosecutor for his decision as to whether to proceed further. In this situation, the arrest is typically made without a warrant.
Arrest Without a Warrant
In dealing with the law relating to arrest without a warrant, a distinction must be drawn between an arrest for a felony and an arrest for a misdemeanor.
The law relating to felonies is more consistent and easier to state. Generally it may be said that an arrest may be made for a felony whenever a police officer has reasonable grounds to believe that a felony has been committed and that the person to be arrested has committed it.
12 There is indication in some legislation that it is proper to arrest a person who has in fact committed a felony, apparently without regard to whether the officer has searchingly face, either in the gathering of the data or in the discussion, this problem of whose function it should be to determine the institution of prosecution and what should be the working methods and principles which govern its administration. Should the clerk of court be the official in whom this function is placed, using clerical methods, or the prosecuting attorney using methods appropriate to that office, or the magistrate using methods of a judicial knowledge which makes it reasonable for him to conclude that the individual has committed a felony.
13 It is clear, however, that the fact that the person is actually guilty of the felony will not justify a search if there are no reasonable grounds to believe him guilty of the felony at the time the arrest is made. 14 Probably the effect of these statutes is to preclude tort liability on the part of the officer when the arrested person is in fact guilty though the officer has no reasonable basis for concluding this at the time of the arrest 5 This is another instance of the failure to make important distinctions; here, the statutes neglect the difference between the power of the officer to make an arrest and the right of an individual to a civil recovery against the officer. To assert that a person who is actually guilty of a felony has no right of recovery against an arresting officer does not require the enactment of legislation giving an officer the power to arrest a person, actually guilty, where there are no reasonable grounds to justify the officer's belief.
It is more difficult to generalize about the situation in regard to the law relating to misdemeanor arrests. There are at least three identifiable views:
(1) An arrest for a misdemeanor may be made without a warrant only when a misdemeanor amounting to a breach of the peace is committed in the presence of the officer. 1 " It is typically held that an offense is committed "within the presence" when the officer can detect its commission by the use of his senses, including the senses of hearing and smelling as well as seeing the elements of the offense.' 7 (2) The law of some jurisdictions provides a somewhat broader right of arrest, allowing an arrest for any misdemeanor, not only a breach of peace, committed in the presence of the officer." (3) Finally, some few states allow an officer to arrest for a misdemeanor whenever he has reasonable grounds to believe that a misdemeanor has 
The Right of the Police to Stop and Question a Suspect
It is obvious that an officer may ask an individual a question and not subject himself to a risk of liability provided that he does not confine or restrain the individual without his consent." More difficult is the question whether the officer can, under circumstances where grounds for arrest are lacking, by force or display of authority confine or restrain an individual for a brief period of time for the purpose of questioning him.
There is no doubt that it is common police practice to stop and question suspects as to whom there are no sufficient grounds for arrest. L. REy. 1182 L. REy. , 1205 L. REy. (1952 . Although the practice is well known, it is difficult to document. Police manuals often ignore the problem or deal with the matter ambiguously, in this respect probably reflecting the ambiguity of current law. A study of 26 police manuals from cities of varying size shows the following results:
(1) Thirteen of the manuals make no reference to questioning suspicious persons.
(2) Six of the manuals assume the necessity for questioning but do not attempt to define when questioning is proper.
(3) Seven of the manuals assume the necessity for questioning and make an effort to define the circumstances in which questioning should be conducted. Illustrative of these is the Denver, Colorado, manual: "4. Patrol Procedures. .17 Suspicious persons and known criminals should be carefully observed and interrogated if circumstances warrant such action. .18 A suspicious person is one whose actions, appearance, or very presence in certain places at late or unusual hours would normally excite the suspicions of an ordinarily prudent person. An officer armed with knowledge gained by ex-some instances this can be justified on the basis of some statutory privilege, other than arrest, such as the privilege to stop a vehicle for the purpose of examining a driver's license.n In many instances, however, there is no specific statutory privilege, and thus the issue remains as to whether the police have the right to stop and question a suspect, without his consent, in the absence of grounds for an arrest. Despite the importance of the question in day-to-day enforcement, it is difficult to give a dear answer in most jurisdictions. 24 The problem has been largely ignored by commentators 5 Police training material tends to be unduly limited in its objective, instructing the officer how to question but not when it is proper to question. There ar&, however, exceptions, as in Los ANGELES PouzcE DEPT. DAILY TRAINING BUL.ETN 123 (1958): "There is no hard and fast rule which will determine when a field interrogation should be made. The decision to interrogate must be based on the circumstances of each individual case. Generally, the circumstances will involve time, place, appeararce, and actions of a person. When one or more of these elements appears to be out of the ordinary, it may indicate that an interrogation should be made."
See also MILWAUKEE PoucE TRAINING SCHOOL BUL. ETIN, "Field Interrogation" (1954) . Questioning by an officer may produce sufficient additional information to justify an arrest. It is not dear whether a refusal to answer can be given weight in determining whether grounds for arrest exist.O The answer would seem to depend upon whether a court considers the privilege against " The fact that the case was returned to the trial court to determine when the arrest was made may imply that the prior stopping and questioning were proper, assuming the officer did not intend, at that time, to take the suspect into custody. 
Rxv. 320 (1958).
3 In People v. Simon, 290 P.2d 531 (1955), the court said: "There is, of course, nothing unreasonable in an self-incrimination to apply to on-the-street-questioning and, if it does, whether it requires excluding a refusal to answer from the issue of arrest ag well as from the issue of guilt or innocence. Here, too, current law is ambiguous.
3 ' A refusal to answer seems relevant as a matter of substantive law in vagrancy cases where being "unable to account for his presence" is an element of the offense.
3'
The Right to Frisk a Suspect
If the right to stop and question a suspect is recognized, then it follows that the officer ought to be allowed to frisk, under some circumstances at least, to insure that the suspect is not possessed of a dangerous weapon which would put the safety of the officer in peril.
38
Certainly it is current practice to frisk some suspects as to whom there are not sufficient grounds for arrest. The. Training Bulletin of the Los Angeles Department states:
"Although persons may appear to be logical suspects for interrogation, they often prove to be innocent of any crime. Unless the interrogation is to be more than a casual conversation, an officer should not place his hands on the person questioned. However, if there is any reason to believe that a suspect is armed, he should be searched immediately for offensive weapons. It is seldom advisable to make a 'wall shakedown' immediately upon contacting an individual, unless he is known to be, or suspected of being, an armed or dangerous criminal. After a short explanation, the average innocent citizen will usually be able to comprehend the reason for a field interrogation, but he will seldom be convinced of the necessity for a 'wall shakedown. 
1960]
Usually courts which have recognized a privilege to stop and question a suspect have also recognized the right of the officer to frisk the suspect if the officer has reason to believe him dangerous.H s This is specifically provided for in the Uniform Arrest Act.3 9 On the other hand, it is frequently assumed that frisking is illegal unless, at the time, there were sufficient grounds for arrest.40
Limitations Upon the Right to Stop, Question, and Frisk
There is increasing concern with the question of when it is proper to subject an individual to the inconvenience of a reasonable investigation to determine whether he is guilty of crime. If it is assumed that there is no right to question, for example, unless there are grounds for arrest, then the issue is resolved. But, if it is assumed that there is a right to question in situations where there is no right of arrest, these situations must then be defined. No one, I think, would assert that questioning should be completely indiscriminate. Supp. 135 (1925) . See CAL. PENAL CODE §833 (1958). This statute authorizes frisking where grounds for arrest exist even though an arrest has not been made. It casts some doubt upon earlier California cases which held that frisking was proper in some circumstances where grounds for arrest did not exist.
Perhaps the test should depend upon the seriousness of the suspected offense. This has been suggested by Mr. Justice Jackson: "I we assume, for example, that a child is kidnapped and the officers throw a roadblock about the neighborhood and search every outgoing car, it would be drastic and undiscriminating use of the search. The officers might be unable to show probable cause for searching any particular car. However, I should candidly strive hard to sustain such an action, executed fairly and in good faith, because it might be reasonable to subject travelers to that indignity if it was the only way to save a threatened life and detect a vicious crime. But I should not strain to sustain such a roadblock and universal search to salvage a few bottles of bourbon and catch a bootlegger." 4 ' It is not an easy task to develop a verbal formula to describe the probability of guilt requisite for stopping and questioning, assuming the objective is less than the "reasonable grounds to believe" typically required for arrest, but more than the mere good faith suspicion of the officer. Development of an adequate formula is particularly difficult if the sliding scale suggested by Justice Jackson is followed. The Uniform Arrest Act proposes "reasonable ground to suspect."12 In Rios v. United States,4 the government argued that questioning should be proper where an officer has "reasonable grounds for inquiry."" The need is for a test clear enough for day-to-day enforcement and adequate enough to reflect the need to balance the nature of the interference with the individual involved against the risk created by the suspected conduct. The obvious difficulty of the task does not justify the easy alternative of ignoring the issue.
MAJOR CURRENT ISSUES
There are a number of very important current issues relating to the right of police to detain, to frisk and to arrest persons suspected of crime. It may be helpful to try to enumerate these issues, some of which have already been discussed:
(1) Can a suspect be detained for purposes of questioning on the basis of less evidence of guilt 41 Brinegar v. United States, 338 U.S. 160,183 (1948) . than is necessary to justify his arrest? If so, how much evidence of guilt is needed to make it proper for an officer to stop and question a suspect? This important law enforcement issue too often has been ignored entirely or dealt with ambiguously.
(2) How great a probability of guilt should the law require before allowing the police to make an arrest without a warrant? It is safe to assume that the "in presence" requirement involves the highest probability of guilt of the alternatives, since the officer must actually observe something which he reasonably concludes to be a crime being committed in his presence. If he is to arrest for a misdemeanor not committed in his presence, he must get a warrant. This requirement would have meaning if there were in fact a judicial review of his decision to arrest; but where the issuance of the warrant is in ministerial function, it is not apparent what purpose is served by this process except perhaps a delay in the decision to arrest and, as a result, more reflection than would take place if the arrest were made immediately. Statutes allowing police to arrest upon reasonable grounds to believe the suspect guilty of any crime have been in existence sufficiently long to make it possible to assess their effect in current administration and to make meaningful evaluation of the alternatives.
(3) Does the "reasonable ground to believe" requirement for arrest necessitate as much evidence of guilt as is required to charge a person with a crime and hold him for trial? Some courts have at least implied that the requirements are the same. For example, the United States Supreme Court said in the Mallory case:
"Presumably, whomever the police arrest they must arrest on "probable cause." It is not the function of the police to arrest, as it were, at large and to use an interrogating process at police headquarters in order to determine whom they should charge before a committing magistrate." 4 However, subsequent to the Mallory case, a majority opinion of the Court of Appeals for the District of Columbia, in applying the Mallory Rule, assumed the contrary to be true:
"A vital factor to bear in mind is that as these steps progress the burden of the law enforcement agency increases. What may constitute probable cause for arrest does not necessarily constitute probable cause for a charge on arraignment."" The issue is an obviously important one, in terms of both the standard for arrest and the right of police to interrogate a suspect between the time of his arrest and his initial appearance before a magistrate. As to some offenses, there is no problem. For example, an arrest is not made for nonsupport unless there is adequate evidence to warrant charging and conviction. As to other offenses, however, a difficult problem does exist. For example, it is not uncommon to arrest a number of suspects in an armed robbery case under circumstances in which it would not be proper or desirable to charge each person arrestedY g In this kind of situation it has been thought proper by most police agencies to arrest on the basis of less evidence than is needed to warrant charging and holding for trial. On the whole, the situation is characterized by unnecessary ambiguity.
(4) When, assuming a person is to be subjected to criminal prosecution, is it necessary to take him into custody immediately? This question is resolved by those statutes which require, in addition to reasonable ground to believe that a misdemeanor has been committed, a showing that there were reasonable grounds to believe that further damage or escape would result unless an arrest were immediately made.4 However, the "in presence" statutes, although requiring a high probability of guilt, do not in any way require a showing that immediate custody is necessary. Thus a person who fails to come to a complete stop at a stop sign may be taken into custody though he is a well-known member of the community, and though it is apparent that neither further harm nor escape would be at all likely. Typically an arrest would be made in such a situation only where the officer desired to make a search and used the arrest to legitimize the search. Whatever the merits of allowing a search in such a situation, the obvious consequence is to distort the law of arrest.
Statutes authorizing the use of a summons in lieu of arrest have apparently hot been much utilized in practice, in some states at least. Knowledge of why this is so would be helpful in devising workable substitutes for arrest in situations where immediate custody is unnecessary. (5) What function should the warrant of arrest serve? There is abundant evidence that in current practice the warrant does not serve as a judicial review of the decision to arrest. It is, therefore, important to known precisely what function it does serve and, on the basis of this knowledge, to re-examine legal requirements relating to the issuance and execution of the warrant.
(6) Do police have a right to release a person, once arrested, without charging him? His release may be made because there is insufficient evidence to convict; because subsequent investigation has disclosed the innocence of the person arrested; because charging will not accomplish anything worthwhile, as, for example, in the case of the drunk who is arrested and released when sober; 49 because the arrested person agrees to serve as an informant; or, because the arrest itself has served a deterrent purpose without the necessity of further official action.
It is often asserted that the police must bring an arrested person before a magistrate and that a failure to do so renders the arrest finlawful.EO Yet the practice is clearly to the contrary, and recent legislative proposals frequently contain provisions legitimizing this practice. (N.Y.) 271, where the following view is expressed: "And so to demand that he [the policeman] should exercise some sort of discretion, and refrain from enforcing certain laws is neither fair nor correct. In the first place, it demands of him a judgment and a sense of responsibility which is scarcely reflected in our treatment of him when we fix his salary in relation to that of other public officers. But, more important, such a process must inevitably subject all police activity to the personal likes and dislikes of individual policemen."
For a contrary view see Dunning, Discretion in Prosecution, 1 Pouca J. 39,47 (1928): "But if they [the police] believe that the prosecution is not necessary as an example and warning to others, they may legitimately consider whether the offender may be saved from a repetition of his offense by treating him otherwise than byprosecution." ee also ARxOLD, THE SYMBOLS OF GovERmENTx~ 160 arrests are not made for every offense which comes to the attention of the police. So great has been the proliferation of criminal statutes that arrest of all violators would cause a breakdown of the criminal justice system. There must therefore be a limitation upon the number of persons subjected to the criminal process. As a practical matter, this limitation must take place, in large part, at the arrest stage since this is ordinarily the first official decision relating to the offender's conduct. The power and responsibility which this discretion gives police is immense. Too often the existence of this discretion is denied and its exercise is, therefore, left without guidance and control from the legal system. These are abviously difficult problems which cannot easily be solved. Adequate solution requires detailed knowledge of current arrest practices and the consequences of those practices in current administration. This is an objective of the American Bar Foundation's Survey of the Administration of Criminal Justice in the United States.n The results of the pilot phase of this survey will be published in a year or two.? Other research efforts are now in the planning stage. The American Law Institute has tentative plans to prepare a Model Law of Arrest, Search and Seizure which certainly must face these issues and make an effort to resolve them.
Whatever the difficulties, existing legislation can certainly be made more adequate. Police agencies deserve clearer guidance in the discharge of their law enforcement responsibility than is afforded by the law today.
(Yale University Press, 1935) , where the view is expressed that discretion in the police is inherent in current administration: "However, so far as the effect of the number of criminal laws on policemen or the prosecutor is concerned, they are more apt to be a help than a hindrance. Such persons are trying to apprehend individuals who at the time happen to be considered dangerous to society, and the wider the selection of laws which they have, the more chance there is of conviction."
14 The entire cost of the project has been covered by a grant from the Ford Foundation in the amount of $445,000. [Vol. 51
